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Date


September 27, 2007
To


Dave Gruver, LSO Assistant Director
From


Ian Shaw, LSO Staff Attorney
Subject

Local Finance / Research on ability to pool federal funds.
Pursuant to your request, I have reviewed the federal laws you identified which guide the use and potential pooling of federal funds.  The following summarizes my research:
Transportation funding through WYDOT / Federal Transportation Enhancement Grants 

There are a wide variety of federal programs, grants, laws and rules under which federal money is distributed to the state of Wyoming and its counties and municipalities for the improvement of transportation systems.  A review of the topic and those programs specifically listed in the attached chart on major revenue sources indicates that federally allocated transportation monies are allocated for specific purposes and are thus not likely subject to pooling.  Since the majority of these local government transportation revenue streams involve federal funds, and given the federal Highway Commission's authority over WYDOT projects, the Legislature has historically exerted little direction and influence over these programs.

Title 23, Chapter 1 of the U.S. Code provides an example of the limitations associated with the allocation of federal transportation-improvement funds.  23 U.S.C. §105 establishes the procedure for project approval.  However, approval under 23 U.S.C. §105 does not commit the federal government to provide federal funds for use in highway construction, but merely reserves previously apportioned federal funds for potential use after approval of plans, specifications and estimates under 23 U.S.C. §106.  This language indicates that these federal funds are not available for pooling but rather are allocated only to specific approved projects.  This restrictive statutory framework applies to a myriad of programs including: 

-Interstate Maintenance Program (23 US.C. §119);

-National Highway System Program (23 US.C. §103);

-Highway Bridge Replacement and Rehabilitation Program (23 US.C. §144);

-Surface Transportation Program (23 US.C. §133);

-Highway Safety Improvement Program (23 US.C. §148);

-Congestion Mitigation and Air Quality Improvement Program (23 US.C. §149);

-Metropolitan Planning Programs (23 US.C. §104(f));

-High Priority Projects Program (23 US.C. §117);

-Equity Bonus Program (23 US.C. §105); 

-Recreational Trails Program (23 US.C. §206);

-Safe Routes to School Program  (23 US.C. §1404)

23 U.S.C. §402 contains another example.  §402 deals with state and local highway safety programs approved by the Secretary of Transportation and acknowledges funding of these programs.  However, subsection (c) establishes, "funds authorized to be appropriated to carry out this section shall be used to aid the States to conduct the highway safety programs approved in accordance with subsection (a), including development and implementation of manpower training programs, and of demonstration programs that the Secretary determines will contribute directly to the reduction of accidents, and deaths and injuries resulting therefrom."  Subsection (d) further establishes that all the provision limiting the expenditure of funds in the federal-aid systems also apply to the highway safety program funds. See 23 US.C. §402(d). 

Other examples include the Federal Safe Routes to School Program which guides the allocation and expenditure of federal gas tax revenues for the benefit of creating safer transportation routes to and from schools.  There is no indication that the allocated funds can be pooled or used for any other purpose.  Similarly, 23 U.S.C. 101(d) mandates that no funds authorized to be appropriated from the federal Highway Trust Fund can be expended other than for the construction of Federal-aid highways or highway planning, research, or development, or as otherwise specifically authorized to be appropriated from the Highway Trust Fund by Federal-aid highway legislation.  Federal funding programs related to transportation generally are established to address specific transportation-related issues.

These limitations are consistent with WyDOT's observation in its August 2005 Statewide Long-Range Transportation Plan.  In that plan, WyDOT noted that, while federal-aid is the largest source of Wyoming's transportation-improvement funding, most of the funding is available only as reimbursement for payments made to contractors on transportation construction projects and not in the form of block grants or undesignated monies.

While a significant source of funds for county and local entities in Wyoming, federal law appears to prohibit these funds from being used except to benefit the specific purposes for which they were allocated.  It does not appear that many of these funds are subject to pooling. 
Taylor Grazing Act Payments 

Revenue sharing of grazing fees collected under the Taylor Grazing Act is made under 43 U.S.C. §315.  Pursuant to 43 U.S.C. §315(i), funds may "be expended as the State legislature of such State may prescribe for the benefit of the county or counties in which the grazing districts producing such moneys are situated:  provided, that if any grazing district is in more than one State or county, the distributive share to each from the proceeds of said district shall be proportional to its area in said district."  Under the Taylor Grazing Act, the use of federal funds appears to be unrestricted.  The allocation of those funds, however, is limited to the county or counties in which the grazing lands are located.

In addition to grazing lands/districts located in the state at large, 43 U.S.C. §315j addresses grazing lands within Indian reservations.  Section 315j mandates that one-third (1/3) of grazing fees received from grazing districts on Indian lands be paid to the state in which the district is located, "to be expended as the State legislature may prescribe for the benefit of public schools and public roads of the county or counties in which such grazing lands are situated."  The remaining two-thirds (2/3) must be "deposited to the credit of the Indians pending final disposition under applicable laws, treaties, or agreements."  Thus, the portion of grazing fees due to the state and generated by districts within Indian reservations must be used for the benefit of public schools and pubic roads. 

Forest Reserve Payments 

Forest Reserve Payments are made by the federal government to Wyoming pursuant to 16 U.S.C. §500.  Section 500 states that the monies shall be distributed to the state "to be expended as the State legislature may prescribe for the benefit of the public schools and public roads of the county or counties in which such national forest is situated: provided, that when any national forest is in more than one State or county the distributive share to each from the proceeds of such forest shall be proportional to its area therein."  Under this law, Forest Reserve Payments must be used for the benefit of public schools and public roads in the county in which the forest is located. 


















� Richards, LSO Research Manager, Short Report: Primer on Local government Financing (Edition I), June 2007. 


� Wyoming Dep. of Transportation Statewide Long-Range Transportation Plan, August 2005, Chapter 3, Funding, p. 25.
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