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September 26, 2007
To:

Members, Select Committee on local government financing
From:

Dave Gruver, LSO

Subject:
Distributions to local governments/restrictions on redistributions of funds

Attached is a chart showing major revenue sources for local governments in Wyoming, divided into local, state and federal funding sources, and showing the revenue stream, current use of the funds and annual amounts.  As the Committee begins discussion regarding the creation of a "pool" of funds to distribute to local governments, it must be recognized that not all revenues are free to be used in any manner.  The following attempts to highlight major limitations the Committee might encounter.  In some instances there might be an indirect means to reach the desired result; e.g., while fuel taxes must be used for transportation items, the Legislature enacted a "swap" of fuel tax revenues for severance taxes for the LUST program.  It is difficult to point out all potential problems until the redistribution concept is further developed, but the following at least raises general issues to help the Committee's debate.
General Wyoming Constitutional restrictions:

Article 15, section 13 provides:

No tax shall be levied, except in pursuance of law, and every law imposing a tax shall state distinctly the object of the same, to which only it shall be applied.

Of similar effect, but applicable to cities specifically, is article 13, section 3:

The legislature shall restrict the powers of such corporations to levy taxes and assessments, to borrow money and contract debts so as to prevent the abuse of such power, and no tax or assessment shall be levied or collected or debts contracted by municipal corporations except in pursuance of law for public purposes specified by law.

The provision has been liberally construed, but that liberal construction is not without limitation.  As to a liberal construction - a city ordinance imposed an occupation tax for general revenue purposes for a two year period.  In upholding the ordinance against a claimed violation of this section (for failing to sufficiently state the purpose of the tax) the Wyoming Supreme Court opined:

If the constitutional provision be applicable to the tax in question, we think the object is sufficiently stated when it appears from the ordinance that the tax is laid by the city for "general revenue purposes," and, again, that it is "for the purpose of raising revenue for the city during the time mentioned." …, the purposes of government are so infinite in variety that the specification of the object of a tax must for the most part be very general, or the constitution cannot be complied with. The object of the tax in question was to raise revenue for municipal purposes. That object is distinctly stated, and we think the constitutional provision, if applicable at all, has not been violated.
  
The provision is not without effect however.  It was used to invalidate a statute permitting the transfer of funds of a plaintiff school district to pay tuition owed to a defendant district for providing a high school education to students of the first district.
  The Wyoming Supreme Court noted "[t]he statute authorizes the transfer of any and all funds of a district no matter how they may be derived. But it goes too far." Quoting article 15, section 13, the Court held: 
Hence it is clear that money raised by the plaintiff district at its annual school meeting for certain purposes, and other taxes raised under the law for specific purposes, cannot be diverted, unless the purpose is fully satisfied and a surplus remains.

Funds provided by the State and other non-tax revenues were not so limited.  "If, accordingly, defendant district can show that the money transferred to it by the county treasurer was in whole or in a definite and separable part derived from the distribution made by the state, or was not raised by taxation as hereinabove mentioned, it may have such money applied on its claim."

The provision is relevant to the Committee's discussion.  For example, under current law a lodging tax may be imposed for purposes of promoting tourism at the local level.  The State cannot simply take revenues imposed for that specific purpose and use the revenues for other purposes.
A related concept concerns the ability of government to tax one area or group for the benefit of another.  Prior to 1988, the Wyoming Constitution provided in Article 1, Section 28:

"All taxation shall be equal and uniform."

Under that provision, in a 1960 case, a statute transferring tax revenue from one school district to others in the same county was held unconstitutional.  The law provided for a five mill levy in school districts not maintaining a high school district with the funds raised being used for the support of high schools in other districts in the county.  The Court stated that the

…five mill levy for the County High School Fund would raise an amount in excess of that to be used for necessary expenditures of the district….  [The taxing district] would receive no benefit whatever, …,that [excess] sum would be raised for the benefit of other school districts in Sweetwater County, Wyoming. The question, accordingly, in this case is as to whether or not the tax levy in District No. 25 can be raised in whole or in part for the benefit of other school districts.

The Court held it could not.  

It is not sufficient that a tax be levied for a public use; it must be levied for the use of the public of the district taxed.* * *

* * * It is clear that one taxing district, whether state, county, municipality, or district established for the particular purpose, cannot be taxed for the benefit of another district. …. Moreover, the people of a particular municipality cannot be taxed for a public purpose inuring equally to the benefit of the people of the whole state, and a municipal corporation cannot be compelled to turn over a portion of its funds to the county in which it is situated in order to pay the expense of a county function. Nor can the people of one municipality be taxed for the benefit of the people of another municipality
*****

Briefly we might say this: The State of Wyoming should not levy a tax to benefit the State of Nebraska; the City of Sheridan should not levy a tax for the benefit of the City of Cheyenne or vice versa; and the County of Goshen in this state should not levy a tax for the benefit of the County of Laramie or vice versa. It would be wholly and completely illogical to say that a different rule should be applied to a school district which is a separate taxing district.  It is quite clear that the statute in question here is unconstitutional and in violation of the provisions for uniformity of taxation in this state.

As summarized in one treatise:  "Read broadly the Tennant case stands for the proposition that property in one local subdivision cannot be taxed for the benefit of another subdivision."
  The Legislative Service Office, in 1980, read the case broadly, taking the position that in order to implement a power equalization plan which would transfer "excess" property tax revenues from "richer" school districts to "poorer" school districts, the Constitution would have to be amended.

The Constitution was amended both for school finance purposes and for uniform taxation purposes.  Article 1, section 28 was rewritten, as was Article 15, section 11.  The uniformity requirement was explicitly limited, with article 15, section 11 dividing property into three classes and requiring that "[a]ll taxation shall be equal and uniform within each class of property."  Article 1, section 28 was changed to read:
No tax shall be imposed without the consent of the people or their authorized representatives.

Even before the Constitutional amendments, the Tennant case had at most limited vitality in the school finance context.  For by 1971, in a school finance case, the Wyoming Supreme Court held:
We see no manner in which ad valorem taxes for school purposes can be made equal and uniform unless it is done on a statewide basis. In other words, all property owners within the state should be required to pay the same total mill levy for school purposes.

Subsequent to that case the Constitution was amended to provide for "recapture" of "excess" revenues from richer school districts for redistribution to school districts throughout the state.
  Recent Wyoming Supreme Court cases have re-emphasized that financing of schools must not be based upon local wealth.  Further the uniformity of taxation provision had been limited in application to property taxes even before the Tennant case.
  Finally, other social programs, such as the unemployment compensation system have been upheld against attacks that taxes are being levied on one group for the benefit of another.

The above leaves Tennant with limited applicability; still the case has not been overruled nor has it been criticized by the Wyoming Supreme Court.  Language used in the case makes the broad underlying principle summarized above worthy of consideration as the Committee undertakes it efforts.  While the precise holding was tied to a modified Constitutional provision, dicta throughout the case is based upon respected taxation treatise statements dating back at least to 1876:
* * * A state purpose must be accomplished by state taxation, a county purpose by county taxation, or a public purpose for any inferior district by taxation of such district. This is not only just, but it is essential. To any extent that one man is compelled to pay in order to relieve others of a public burden properly resting upon them, his property is taken for private purposes, as plainly and as palpably as it would be if appropriated to the payment of the debts or the discharge of obligations, which the person thus relieved by his payments might owe to private parties. * * *

In addition, the Wyoming Constitution still prohibits the imposition of a tax without the consent of the people or their authorized representatives,
 and still requires all laws of a general nature to have a uniform operation.

The Committee also must be aware of specific restricted uses for certain taxes.  The Wyoming Constitution, Article 15, Section 16, limits use of fuel taxes and motor vehicle related fees:

No moneys derived from fees, excises, or license taxes levied by the state and exclusive of registration fees and licenses or excise taxes imposed by a county or municipality, relating to registration, operation or use of vehicles on public highways, streets or alleys, or to fuels used for propelling such vehicles, shall be expended for other than cost of administering such laws, statutory refunds and adjustments allowed therein, payment of highway obligations, costs for construction, reconstruction, maintenance and repair of public highways, county roads, bridges, and streets, alleys and bridges in cities and towns, and expense of enforcing state traffic laws.

As noted above, while this specific revenue stream might be limited, there may exist means to comply with the requirements of the provision and still reach a desired legislative result, such as used in the "LUST" program is illustrative.  Under that legislation, mineral tax revenues previously flowing to the highway fund were used to fund the leaking underground storage tank program, with an additional fuel tax being imposed and directed to the highway fund to replace the lost mineral tax revenues.

The Committee should also be aware of the state, county and municipal mill limits under the Wyoming Constitution.  The mill limits are respectively, state - 4, county - 12 and municipal - 8.  While there has been no discussion regarding additional taxes or modifications to authorized mills, the Committee should be aware that a mandatory uniform tax imposed at the local level might be susceptible to challenge as a disguised state tax, thus limited to the 4 mill maximum.
  
The debt limits of the Wyoming Constitution may also be pertinent to Committee debate for at least two reasons.  First, in switching or otherwise modifying revenue streams the Legislature must be aware of potential impacts on existing bond obligations.  Second, a change in revenue streams may impact available revenues for future bonding.  For example, federal mineral royalties are authorized to be pledged for bond obligations.  Pledging these royalties to support repayment of bonds might very well be allowed, while pledging tax revenues for the same amount of bonds might not be, due to debt limitations in the Constitution.  The entire issue involves general obligation and special revenue bond distinctions which need not be set forth here, but oversimplified, if there is present legal potential that an obligation will have to be paid from a governmental entity exercising its power to tax, the obligation is a debt within the constitutional provisions relative to the amount of debt and voter approval requirements.  Obligations payable from other revenue streams are not.
  Thus the revenue stream paying or being pledge to pay bonds makes a difference.
Specific federal restrictions
Federal mineral royalties (FMRs).

The federal law under which Wyoming receives FMRs provides in part:

"… moneys paid to any of such States on or after January 1, 1976, to be used by such State and its subdivisions, as the legislature of the State may direct giving priority to those subdivisions of the State socially or economically impacted by development of minerals leased under this Act, for (i) planning, (ii) construction and maintenance of public facilities, and (iii) provision of public service;"

Percentage changes in the distributions have been made over the years, but flows to the highway fund, University, cities and towns, school foundation program and school capital construction, and grant and loan program (SLIB now) have all been uses of the FMR revenues since 1977, with some of the flows specifically targeting direct mineral impact, and others not.
Payments in Lieu of Taxes (PILT)
Federal payments in lieu of taxes are provided under 31 USC 6901 through 6903.  According to the federal law: "A unit of general local government may use the payment for any governmental purpose."  31 USC 6902(a)(1).  While Wyoming has enacted legislation attempting to maximize PILT payments, but has not directed the use of those payments to any particular purpose.  One treatise suggests that any such law might well be invalid on federal supremacy grounds.
  There may be additional opportunities to maximize the total amount of PILT payments received.  (See page 115, of the LSO "greenbook"; see attachment 2, page 4.)
Attached is a continuation of analysis of additional federal revenue streams by LSO.
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